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DETAILED ACTION 

Continued Examination Under 37 CFR LI 14 

1 . A request for continued examination under 37 CFR 1 . 1 14, including the fee set forth in 
37 CFR 1.17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.114, and the fee set forth in 37 CFR 1.17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.114. Applicant's submission filed on January 20, 2006 has been entered. 

The Examiner acknowledges the amendments to claims 1, 6, 7, 13, 24, 37 and 42, as well 
as the addition of New claim 43. Claims 1, 3-8, 10-24, 37 and 39-43 are pending. 



Drawings 

2. The drawings were received on January 20, 2006. These drawings are acceptable. 



Claim Objections 

3. Claim 24 is objected to because of the following informalities: at line 3, "on" should 
read —an—. Appropriate correction is required. 



Claim Rejections - 35 USC § 102 
4. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 
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(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

5. Claims 1, 3, 5-7, 10, 12, 13, 37, 39, 41 and 43 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Hasson ('732). Hasson teaches a measuring device that is capable of 
allowing a user to calculate the length and diameter of a suitable interventional prosthesis as well 
as the height and length of stenosis during the same exploratory procedure. The device (10) 
includes an exterior conduit (68) having measurement markers (70) formed on a portion thereof; 
an interior conduit (58) slidably disposed within the exterior conduit and having a depth marking 
mechanism (72) which may be visible through a portion of the exterior conduit (see at least 
Figures 2 and 3); a measurement assembly including a plurality of legs (26) coupled with each 
other proximal the distal ends thereof and coupled about the distal end of the interior conduit; 
and a handle (30) operatively connected with the measurement assembly. The handle includes 
means for opening and closing (42) the measurement assembly by actuating the handle along a 
continuum between a first closed configuration and a second open configuration. Inward facing 
surfaces of the legs (26) are substantially in flush contact with one another along the length 
thereof at slit (24) when the measurement assembly is in a closed position. The distal ends of the 
legs are coupled together and the measurement of the target site takes place between the 
proximal and the distal ends of the legs (see at least Figure 3). Given that the diameter of the 
measurement assembly is known in both the open and closed configurations (see Figures 3 and 2, 
respectively), the handle further includes a measurement indicator (38), wherein target lumen 
dimensions are calculated based on the relative distance the handle travels along the continuum 
between the first and second handle locations. In operation, the device is introduced into an 
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appropriate anatomical orifice of a patient; delivered adjacent a target segment of a lumen within 
the patient; and the length of the target segment is measured within the patient. 

Claim Rejections - 35 USC § 103 

6. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

7. Claims 1, 3-8, 10-24, 37 and 39-42 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Jain ( c 147) in view of Colvin et al. ('892). 

Jain teaches a body lumen measuring device that is capable of allowing a user to 
calculate the length and diameter of a suitable interventional prosthesis as well as the height and 
length of stenosis during the same exploratory procedure. The device (10) includes an exterior 
conduit (22); an interior conduit (24) slidably disposed within the exterior conduit and having a 
depth marking mechanism (42); a measurement assembly (26 or 54) including a plurality of legs 
(44 or 56, 58) coupled with each other proximal the distal ends thereof and coupled about the 
distal end of the interior conduit; and a handle (24, 30) operatively connected with the 
measurement assembly. The handle includes means for opening and closing the measurement 
assembly by actuating the handle along a continuum between a first closed configuration and a 
second open configuration. The inward facing surfaces along a portion of the legs are in flush 
contact with one another along a portion distal of the proximal ends when the measurement 
assembly is closed (see Figures 2 and 5). The legs form an acute angle with respect to one 
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another as the measurement assembly is moved distally in relation to the first conduit (see 
Figures 3 and 6). The handle further includes the measurement indicator, wherein target lumen 
dimensions are calculated based on the relative distance the handle travels along the continuum 
between the first and second handle locations. The device is used to measure a target segment of 
a lumen of a patient so as to select a suitable interventional prosthesis. In operation, the device is 
introduced into an appropriate anatomical orifice of a patient; delivered adjacent a target segment 
of a lumen within the patient; and the length or diameter of the target segment is measured 
within the patient. Jain teaches all of the limitations of the claims except that the exterior conduit 
has measurement markers formed on a portion thereof and that the depth markings on the interior 
conduit are visible through the exterior conduit. 

Colvin et al. teach a body lumen measuring device that is capable of allowing a user to 
calculate the length and diameter of a suitable interventional prosthesis as well as the height and 
length of stenosis during the same exploratory procedure. The device (10) includes an exterior 
conduit (12) having measurement markers (24) formed on a portion thereof; an interior conduit 
(16) slidably disposed within the exterior conduit and having a depth marking mechanism (22) 
which may be visible through a portion of the exterior conduit (20); a measurement assembly 
including a plurality of legs (54a-54c) coupled with each other proximal the distal ends thereof 
and coupled about the distal end of the interior conduit; and a handle (14) operatively connected 
with the measurement assembly. The handle includes means for opening and closing the 
measurement assembly (18) by actuating the handle along a continuum between a first closed 
configuration and a second open configuration. The legs form an acute angle with respect to one 
another as the measurement assembly is moved distally in relation to the first conduit. The 
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handle further includes the measurement indicator, wherein target lumen dimensions are 
calculated based on the relative distance the handle travels along the continuum between the first 
and second handle locations. The device is used to measure a target segment of a lumen of a 
patient so as to select a suitable interventional prosthesis. In operation, the device is introduced 
into an appropriate anatomical orifice of a patient; delivered adjacent a target segment of a lumen 
within the patient; and the length of the target segment is measured within the patient. An 
optical endoscope may be operatively coupled therewith, so that the measuring step may be 
accomplished using the optical endoscope. The device may be used to measure the diameter and 
length of a stenotic target segment of the lumen within the patient, including the height and 
length of the stenosis. 

Applicant has not disclosed that using a measurement indicator arrangement having a 
plurality of measurement markers formed on a portion of the exterior conduit and a depth 
marking mechanism on the interior conduit that is visible through a portion of the exterior 
conduit solves any stated problem or is for any particular purpose. Moreover, it appears that the 
measurement indicator arrangement of Jain, or applicant's invention, would perform equally well 
with the plurality of measurement markers formed on a portion of the exterior conduit and a 
depth marking mechanism on the interior conduit that is visible through a portion of the exterior 
conduit, similar to the arrangement taught by Colvin et al. Accordingly, it would have been 
prima facie obvious to one of ordinary skill in the art at the time the invention was made to have 
modified Jain to include a measurement indicator arrangement similar to that of Colvin et al, 
because such a modification would have been considered a mere design consideration which 
fails to patentably distinguish over Jain. 
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Response to Arguments 

8. Applicant's arguments, filed January 20, 2006, with respect to the rejection of claims 1-3, 
6-8, 10, 13, 37, 39 and 42 under 35 U.S.C. 102(e) as being anticipated by Matthews et al. ('351) 
and the rejection of claims 1-4, 6-8, 10, 1 1, 13-23, 37, 39 and 42 under 35 U.S.C. 102(b) as being 
anticipated by Colvin et al. ('892) have been fully considered and are persuasive. Therefore, 
these rejections have been withdrawn. However, upon further consideration, a new grounds of 
rejection is made in view of Hasson ('732) which teaches a measurement assembly having a pair 
of legs with inward facing surfaces that are in flush contact with one another along at least a 
portion of the inward facing surfaces distal to the proximal ends of the legs. 

9. Applicant's arguments filed January 20, 2006 with respect to the rejections under 35 
U.S.C. 103(a) as being unpatentable over Colvin et al. ('892) in view of Jain ('147) have been 
fully considered but they are not fully persuasive. 

Applicant contends that Jain and Colvin et al. both fail to teach or fairly suggest a 
measurement assembly having inward facing surfaces in flush contact with one another along at 
least a portion of the inward facing surfaces distal of the proximal ends of the legs. The 
Examiner respectfully disagrees. While the Examiner concedes that neither Jain nor Colvin et al. 
teach an arrangement where the entire length of the inward facing surfaces of the legs are in 
flush contact as recited in claim 43, the Examiner contends that at least a portion of the inward 
facing surfaces distal of the proximal ends of the legs are in flush contact in at least Jain when 
the measurement assembly is closed. The Examiner notes that the "proximal end" of the legs 
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may be considered to be the terminal point at the proximal-most end of each leg. Broadly 
interpreted, a portion distal to the proximal end of the legs may be considered to be a point distal, 
but immediately adjacent, thereto. This limitation does not require that the portion be a 
substantial length of the legs. In view of the foregoing, the Examiner respectfully submits that at 
least Jain teaches that a portion of the inward facing surfaces distal of the proximal ends of the 
legs are in flush contact when the measurement assembly is closed. While Applicant has 
previously argued that the legs of Jain are fanned out when the measurement assembly is in the 
closed position, the Examiner respectfully submits that Figure 2 of the Jain patent shows that the 
inward facing surfaces of the proximal ends of legs are forced into flush contact prior to fanning 
out at a more distal portion thereof. The Examiner believes this position is supported by the fact 
that the disclosure of Jain suggests that the sensor 26 is not moveable with respect to the catheter 
24 (see column 3, lines 2-12), and that the outwardly biased sensor filaments 44 do not begin to 
fan outward immediately from the point where the sensor is secured to the distal end of the 
catheter. With respect to the embodiment illustrated in Figures 5 and 6 of Jain, the Examiner 
respectfully submits that the inward facing surfaces of the legs are continuously in flush contact 
with one another at the distal-most ends thereof where the legs 56, 58 are secured together. 

Conclusion 

10. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Charles A. Marmor, II whose telephone number is (571) 272- 
4730. The examiner can normally be reached on M-TH (7:00-5:00). 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Max Hindenburg can be reached on (571) 272-4726. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 

* 

system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 
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